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IN THE UNITED STATES BANKRUPTCY COURT  

FOR THE DISTRICT OF DELAWARE 

 

 )  

In re: ) Chapter 11 

 )  

PROTERRA INC, et al.,1 ) Case No. 23-11120 (BLS) 

 )  

   Debtors. ) (Jointly Administered) 

 ) 

) 

) 

) 

) 

 

 

 

NOTICE OF (A) HEARING TO CONSIDER CONFIRMATION OF THE 

 CHAPTER 11 PLAN OF REORGANIZATION FOR PROTERRA INC AND ITS 

DEBTOR AFFILIATE AND (B) RELATED VOTING AND OBJECTION DEADLINES 

 

CRITICAL INFORMATION REGARDING OBJECTING TO THE PLAN 

 

PLEASE BE ADVISED THAT UNDER THE PLAN HOLDERS OF A CLAIM ENTITLED 

TO VOTE ARE DEEMED TO GIVE CERTAIN RELEASES UNLESS YOU OPT OUT OR 

OBJECT TO THE PLAN.  PLEASE READ THIS NOTICE IN ITS ENTIRETY AND 

PLEASE SEE PAGE 5 BELOW FOR MORE DETAILS ON THE RELEASES. 

 

ARTICLE IX OF THE PLAN CONTAINS RELEASE, EXCULPATION, AND INJUNCTION 

PROVISIONS.  THUS, YOU ARE ADVISED TO REVIEW AND CONSIDER THE PLAN 

CAREFULLY BECAUSE YOUR RIGHTS MIGHT BE AFFECTED THEREUNDER.  

FAILURE TO FILE A TIMELY OBJECTION TO THE PLAN OR, WITH RESPECT TO THE 

RELEASES SET FORTH IN ARTICLE IX OF THE PLAN, TO TIMELY OPT OUT OR FILE 

A TIMELY OBJECTION TO THE PLAN THAT REMAINS UNRESOLVED AS OF 

CONFIRMATION, AS APPLICABLE, WILL RESULT, IF THE PLAN IS CONFIRMED, IN 

THE APPLICATION OF THE PROVISIONS SET FORTH BELOW, INCLUDING THE 

RELEASE, EXCULPATION, AND INJUNCTION PROVISIONS CONTAINED THEREIN; 

PROVIDED THAT HOLDERS OF CLAIMS OR INTERESTS IN CLASS 8 (EXISTING 

EQUITY INTERESTS IN TOPCO) OR CLASS 9 (SECTION 510(B) CLAIMS) WILL NOT BE 

DEEMED TO GIVE OR RECEIVE THE RELEASES UNLESS THEY SUBMIT AN OPT-IN 

FORM. 

 

                                                 
1  The Debtors in these Chapter 11 Cases, along with the last four digits of each Debtor’s federal tax identification 

number, are as follows: Proterra Inc (9565); and Proterra Operating Company, Inc. (8459).  The location of the 

Debtors’ service address is: 1815 Rollins Road, Burlingame, California 94010. 
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PLEASE TAKE NOTICE that on January 25, 2024, the United States Bankruptcy Court 

for the District of Delaware (the “Court”) entered an order (the “Disclosure Statement Order”), 

(a) authorizing Proterra Inc and its affiliated debtor (together, the “Debtors”) to solicit acceptances 

for the Third Amended Joint Chapter 11 Plan of Reorganization for Proterra Inc and its Debtor 

Affiliate (as modified, amended, or supplemented from time to time, the “Plan”);2 (b) approving 

the Third Amended Disclosure Statement for the Third Amended Joint Chapter 11 Plan of 

Reorganization for Proterra Inc and its Debtor Affiliate (as modified, amended, or supplemented 

from time to time, the “Disclosure Statement”) as containing “adequate information” pursuant to 

section 1125 of the Bankruptcy Code; (c) approving the solicitation materials and documents to 

be included in the solicitation packages (the “Solicitation Packages”); (d) scheduling certain dates 

with respect thereto; and (e) approving procedures for soliciting, receiving, and tabulating votes 

on the Plan and for filing objections to the Plan. 

PLEASE TAKE FURTHER NOTICE that the hearing at which the Court will consider 

Confirmation of the Plan (the “Confirmation Hearing”) will commence on March 5, 2024 at 10:00 

AM (ET), before the Honorable Brendan L. Shannon, United States Bankruptcy Judge, 824 North 

Market Street, 6th Floor, Courtroom No. 1, Wilmington, Delaware 19801. 

PLEASE BE ADVISED: THE CONFIRMATION HEARING MAY BE CONTINUED FROM 

TIME TO TIME BY THE COURT OR THE DEBTORS IN CONSULTATION WITH THE 

COMMITTEE WITHOUT FURTHER NOTICE OTHER THAN BY SUCH ADJOURNMENT 

BEING ANNOUNCED IN OPEN COURT OR BY A NOTICE OF ADJOURNMENT FILED 

WITH THE COURT AND SERVED ON ALL PARTIES ENTITLED TO NOTICE. 

CRITICAL INFORMATION REGARDING VOTING ON THE PLAN  

 

Voting Record Date.  The voting record date was January 18, 2024 (the “Voting Record 

Date”), which is the date for determining which Holders of Claims in Classes 4 and 5 are entitled 

to vote on the Plan.   

Voting Deadline.  Within four (4) business days after entry of the Disclosure Statement 

Order, the Debtors will complete the mailing of Solicitation Packages to solicit votes to accept or 

reject the Plan from the Holders of Claims in Class 4 and holders of Claims in Class 5 each as of 

the Voting Record Date.  The deadline for voting on the Plan is on February 27, 2024 at 4:00 PM 

(ET) (the “Voting Deadline”).  If you received a Solicitation Package, including a Ballot, and 

intend to vote on the Plan, you must: (a) follow the instructions carefully; (b) complete all of the 

required information on the Ballot; and (c) execute and return your completed Ballot according to 

and as set forth in detail in the voting instructions so that it is actually received by the Debtors’ 

voting and solicitation agent, Kurtzman Carson Consultants LLC (“KCC” or the 

“Solicitation Agent”), on or before the Voting Deadline.  A failure to follow such instructions 

may disqualify your vote. 

                                                 
2  Capitalized terms used but not otherwise defined herein have the meanings ascribed to them in the Disclosure 

Statement and the Plan, as applicable. 
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Voting Classes.  Only Holders of Second Lien Convertible Notes Claims (Class 4) and 

General Unsecured Claims (Class 5) are entitled to vote to accept or reject the Plan.  All other 

classes of Claims and Interests are deemed either to accept or reject the Plan.   

Non-Voting Status of Holders of Certain Claims and Interests.  Certain Holders of 

Claims and Interests are not entitled to vote on the Plan.  As a result, such parties will not receive 

any ballots or other related solicitation materials to vote on the Plan.  The Holders of Claims and 

Interests in Class 1 (Other Secured Claims); Class 2 (Other Priority Claims); Class 3 (First Lien 

Claims); Class 6 (Intercompany Claims); Class 7 (Existing Equity Interests in OpCo); Class 8 

(Existing Equity Interests in TopCo); and Class 9 (Section 510(b) Claims) are not entitled to vote 

on the Plan and will not receive a solicitation materials to vote on the Plan.   

Plan Objection Deadline.  The deadline for filing objections to the Plan is February 27, 

2024 at 4:00 PM (ET) (the “Plan Objection Deadline”).  All objections to the relief sought at the 

Confirmation Hearing must: (a) be in writing; (b) conform to the Bankruptcy Rules, the Local 

Rules, and any orders of the Court; (c) state with particularity the legal and factual basis for the 

objection and, if practicable, a proposed modification to the Plan (or related materials) that would 

resolve such objection; and (d) be filed with the Court (contemporaneously with a proof of service) 

and served upon the following parties so as to be actually received on or before the Plan Objection 

Deadline: 

 

Debtors Counsel to the Debtors 

Proterra Inc & Proterra Operating Company, 

Inc. 

1815 Rollins Road 

Burlingame, CA 94010 

Attn: Jeff Mitchell, General Counsel 

Email: jmitchell@proterra.com 

Paul, Weiss, Rifkind,  

Wharton & Garrison LLP 

1285 Avenue of the Americas 

New York, New York 10019 

Attn: Paul M. Basta, Robert A. Britton, and 

Michael J. Colarossi 

Email: pbasta@paulweiss.com, 

rbritton@paulweiss.com, 

mcolarossi@paulweiss.com  

 

- and - 

 

Young Conaway Stargatt & Taylor LLP 
Rodney Square 

1000 North King Street 

Wilmington, DE 19801 

Attn: Pauline K. Morgan, Andrew L. 

Magaziner, and Shella Borovinskaya  

Email: pmorgan@ycst.com, 

amagaziner@ycst.com, 

sborovinskaya@ycst.com   
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U.S. Trustee 

Office of The United States Trustee 

844 King Street, Suite 2207 

Wilmington, Delaware 19801 

Attn: Linda J. Casey  

 

ADDITIONAL INFORMATION 

 

Obtaining Solicitation Materials.  The materials in the Solicitation Package are intended 

to be self-explanatory.  If you should have any questions or if you would like to obtain additional 

solicitation materials (or paper copies of solicitation materials if you received electronic access to 

the solicitation materials), contact the Debtors’ Solicitation Agent by (a) writing to Proterra Ballot 

Processing Center, c/o KCC, 222 N. Pacific Coast Highway, Suite 300, El Segundo, CA 90245; 

(b) calling the Debtors’ restructuring hotline at (888) 251-3076 (USA or Canada, toll-free) or 

+1 (310) 751-2617 (International) or emailing via www.kccllc.net/proterra/inquiry; or (c) visiting 

the Debtors’ restructuring website at https://www.kccllc.net/proterra.  You may also obtain copies 

of any pleadings filed in this chapter 11 case for a fee via PACER at: 

https://www.deb.uscourts.gov.  Please be advised that the Solicitation Agent is authorized to 

answer any questions about, and provide additional copies of, solicitation materials, but may not 

advise you as to whether you should vote to accept or reject the Plan. 

Notice of the Assumption of Executory Contracts.  Under the terms of Article V of the 

Plan, on the Effective Date, except as provided in the Plan (including, with respect to D&O 

Policies, under Article IV.P of the Plan), the Debtors shall be deemed to have rejected all 

Executory Contracts and Unexpired Leases, unless such Executory Contract is a D&O Policy or 

an Insurance Contract, that (a) have not been identified on the Schedule of Assumed Executory 

Contracts and Unexpired Leases, if any (which shall be included in the Plan Supplement), (b) have 

not been otherwise rejected, assumed, or assumed and assigned, including in connection with any 

Sale, or which have not been designated for assumption or assumption and assignment pursuant to 

the terms of any Sale Order, or (c) are not otherwise rejected, assumed, assumed and assigned, or 

the subject of a motion filed by the Debtors prior to the Effective Date to assume, assume and 

assign, or reject such Executory Contracts and Unexpired Leases on which the Bankruptcy Court 

has not ruled and is still pending. 

BINDING NATURE OF THE PLAN: 

 

IF CONFIRMED, THE PLAN SHALL BIND ALL HOLDERS OF CLAIMS AND 

INTERESTS TO THE MAXIMUM EXTENT PERMITTED BY APPLICABLE LAW, 

WHETHER OR NOT SUCH HOLDER (I) WILL RECEIVE OR RETAIN ANY 

PROPERTY OR INTEREST IN PROPERTY UNDER THE PLAN, (II) HAS FILED A 

PROOF OF CLAIM IN THE CHAPTER 11 CASES OR FAILED TO VOTE TO 

ACCEPT OR REJECT THE PLAN, OR (III) VOTED TO REJECT THE PLAN. 
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NOTICE REGARDING CERTAIN RELEASE, EXCULPATION,  

AND INJUNCTION PROVISIONS IN THE PLAN 

 Releases, Exculpation, and Injunction under Articles I and IX.   

Please be advised that under Article I of the Plan: 

(a) Article I.A. of the Plan defines “Released Party” as: 

“Released Parties” means, collectively, the Releasing Parties; provided that, in each case, 

an Entity shall not be a Released Party if it: (a) is a holder of a Claim or Interest who is deemed to 

reject the Plan and does not opt into the releases set forth herein; (b) is a holder of a Claim or 

Interest who elects to opt out of the releases contained in the Plan, provided, however, that 

Avoidance Actions shall not be pursued and shall be released against any vendor or trade creditor 

notwithstanding whether any such vendor or trade creditor elects to opt out of the releases; (c) files 

with the Bankruptcy Court an objection to the Plan that is not consensually resolved before 

Confirmation or supports any such objection or objector; (d) is an LG Party; or (e) is Cyress Jam, 

in his individual capacity (including as an individual holder of any Claims against, or Interests in, 

the Debtors). 

(b) Article I.A. of the Plan defines “Releasing Parties” as: 

“Releasing Parties” means, collectively, and in each case solely in its capacity as such:  

(a) the Debtors, (b) the First Lien Agent, (c) the Second Lien Agent, (d) any Statutory Committee 

and each of its members, (e) the holders of all Claims or Interests who vote to accept the Plan, 

(f) the holders of all Claims or Interests whose vote to accept or reject the Plan is solicited but who 

do not vote either to accept or to reject the Plan and do not opt out of granting the releases set forth 

herein, (g) the holders of all Claims or Interests who vote to reject the Plan but do not opt out of 

granting the releases set forth herein, (h) the holders of all Claims or Interests who are deemed to 

reject the Plan and opt in to granting the releases set forth herein, (i) the holders of all Claims and 

Interests who are Unimpaired under the Plan, (j) with respect to each of the foregoing Persons, in 

clauses (a) through (i), each of their Affiliates, solely in their capacities as such and solely to the 

extent a Person in clauses (a) through (i) has the authority to bind such Affiliate in such capacity, 

and (k) with respect to each of the foregoing Persons in clauses (a) through (j), each of their and 

their Affiliates’ predecessors, successors, assigns, subsidiaries, affiliates, current and former 

officers and directors, principals, equity holders, members, partners, managers, employees, agents, 

advisory board members, financial advisors, attorneys, accountants, investment bankers, 

consultants, representatives, management companies, fund advisors, and other professionals, and 

such Persons’ respective heirs, executors, estates, and nominees, in each case, solely in their 

respective capacities as such and solely to the extent a Person in clauses (a) through (j) has the 

authority to bind them in such capacity; provided that an Entity shall not be a Releasing Party if it 

files with the Bankruptcy Court an objection to the Plan that is not consensually resolved before 

Confirmation or supports any such objection or objector; provided, further, that Cyress Jam, in his 

individual capacity (including as an individual holder of Claims against, or Interests in, the 

Debtors) shall not be a Releasing Party. 

Please be advised that under Article IX of the Plan: 
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Releases by the Debtors 

 Pursuant to section 1123(b) of the Bankruptcy Code, for good and valuable 

consideration, as of the Effective Date, each of the Released Parties is unconditionally, 

irrevocably, generally, individually, and collectively, released, acquitted, and discharged by 

the Debtors, the Reorganized Debtors, any Wind Down Debtor, and each of their Estates, 

including any successors to the Debtors or any Estate’s representative appointed or selected 

pursuant to section 1123(b)(3) of the Bankruptcy Code, from any and all Causes of Action, 

including any Avoidance Actions or derivative Causes of Action asserted or assertable by or 

on behalf of a Debtor, the Reorganized Debtors, any Wind Down Debtor, or any of their 

Estates, any Causes of Action that any Debtor, the Reorganized Debtors, any Wind Down 

Debtor, or any of their Estates would have been legally entitled to assert in its own right 

(whether individually or collectively) or on behalf of the Holder of any Claim against or 

Interest in a Debtor or other Entity, whether known or unknown, foreseen or unforeseen, 

asserted or unasserted, matured or unmatured, existing or hereafter arising, in law, equity, 

contract, tort, or otherwise that the Debtors, the Reorganized Debtors, any Wind Down 

Debtor, or their Estates (whether individually or collectively) ever had, now has, or 

thereafter can, shall, or may have, based on or relating to, or in any manner arising from, in 

whole or in part:  (a) the Debtors, the Debtors’ in- or out-of-court restructuring efforts, the 

Marketing Process, intercompany transactions, the Chapter 11 Cases, the purchase, sale, or 

rescission of any security of the Debtors, any Sale, the formulation, preparation, 

dissemination, negotiation, or filing of the Sale Documents, Plan Support Agreement, the 

Disclosure Statement, or the Plan, including the Plan Supplement; (b) any Restructuring 

Transaction, contract, instrument, release, or other agreement or document (including any 

legal opinion requested by any Entity regarding any transaction, contract, instrument, 

document, or other agreement contemplated by the Plan or the reliance by any Released 

Party on the Plan or the Confirmation Order in lieu of such legal opinion) created or entered 

into in connection with the Sales, the Plan Support Agreement, the Disclosure Statement, or 

the Plan, including the Plan Supplement; (c) the business or contractual arrangements 

between any Debtor and any Released Party, whether before or during the Debtors’ 

restructuring, or the restructuring of Claims and Interests before or during the Chapter 11 

Cases; (d) the subject matter of, or the transactions or events giving rise to, any Claim or 

Interest that is affected by or classified in the Plan; (e) the filing of the Chapter 11 Cases, the 

pursuit of Confirmation, the pursuit of consummation of the Plan, the administration and 

implementation of the Plan, including any issuance or distribution of securities pursuant to 

the Plan, or the distribution of property under the Plan or any other related agreement; or 

(f) any other act or omission, transaction, agreement, event, or other occurrence taking place 

on or before the Effective Date arising from or relating to any of the foregoing, including, 

without limitation, the Prepetition Loan Documents, any Interests, and all matters relating 

thereto.  

Notwithstanding anything to the contrary in the foregoing, the releases set forth above 

shall not release:  (a) to the extent that any Claims or other Causes of Action against the 

Debtors are not released pursuant to the Plan, are not discharged pursuant to the Plan, or 

are Disputed, any rights of the Debtors, the Reorganized Debtors, and the Wind Down 

Debtors to assert any and all counterclaims, crossclaims, offsets, indemnities, claims for 

contribution, defenses, and similar claims or other Causes of Action in response to such 
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Causes of Action; (b) any commercial Cause of Action arising in the ordinary course of 

business, such as accounts receivable and accounts payable on account of goods and services 

being performed; (c) any post-Effective Date obligations of any party or Entity under the 

Plan, any Restructuring Transaction, or any other document, instrument, or agreement 

executed to implement the Plan (including those set forth in the Plan Supplement); (e) any 

obligations of any party or Entity under the Sale Documents; (f) any Retained Causes of 

Action; (g) any Causes of Action asserted or assertable by any Debtor against any non-

Debtor party to any Retained Cause of Action; (h) any Cause of Action against a Released 

Party determined in a Final Order to be arising out of actual fraud, gross negligence, or 

willful misconduct of such Released Party; or (i) any Intercompany Claim or Intercompany 

Interest. 

Entry of the Confirmation Order shall constitute the Bankruptcy Court’s approval, 

pursuant to Bankruptcy Rule 9019, of the Debtor Release, which includes by reference each 

of the related provisions and definitions contained in the Plan, and further, shall constitute 

the Bankruptcy Court’s finding that the Debtor Release is:  (a) essential to the Confirmation 

of the Plan; (b) an exercise of the Debtors’ business judgment; (c) in exchange for the good 

and valuable consideration and substantial contributions provided by the Released Parties; 

(d) a good faith settlement and compromise of the Causes of Action released by the Debtor 

Release; (e) in the best interests of the Debtors and all Holders of Claims and Interests; (f) 

fair, equitable, and reasonable; (g) given and made after due notice and opportunity for 

hearing; and (h) a bar to any of the Debtors, the Reorganized Debtors, the Wind Down 

Debtors, and the Estates, including any successors to the Debtors or any Estate’s 

representative appointed or selected pursuant to section 1123(b)(3) of the Bankruptcy Code, 

asserting any Cause of Action released pursuant to the Debtor Release. 

Each of the Debtors expressly acknowledges that although ordinarily a general 

release may not extend to Claims or Causes of Action that each Debtor does not know or 

suspect to exist in its favor, which if known by it may have materially affected its settlement 

with the party released, they have carefully considered, and taken into account in 

determining to enter into the above releases described in this Plan, the possible existence of 

such unknown losses or Claims or Causes of Action. Without limiting the generality of the 

foregoing, each Debtor expressly waives and relinquishes any and all rights and benefits such 

party may have or conferred upon it under any federal, state, or local statute, rule, 

regulation, or principle of common law or equity that provides that a release does not extend 

to Claims or Causes of Action that the claimant does not know or suspect to exist in its favor 

at the time of providing the release or that may in any way limit the effect or scope of the 

releases with respect to released Claims or Causes of Action that such party did not know or 

suspect to exist in such party’s favor at the time of providing the release, which in each case 

if known by it may have materially affected its settlement with any Released Party, including, 

without limitation, California Civil Code § 1542, which provides: 

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS THAT THE 

CREDITOR OR RELEASING PARTY DOES NOT KNOW OR SUSPECT 

TO EXIST IN HIS OR HER FAVOR AT THE TIME OF EXECUTING THE 

RELEASE AND THAT, IF KNOWN BY HIM OR HER, WOULD HAVE 
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MATERIALLY AFFECTED HIS OR HER SETTLEMENT WITH THE 

DEBTOR OR RELEASED PARTY. 

 

Each of the Debtors expressly acknowledges that the releases and covenants not to 

sue contained in the Plan are effective regardless of whether those released matters or 

released Claims or Causes of Action are presently known or unknown, suspected or 

unsuspected, or foreseen or unforeseen. 

 Releases by the Releasing Parties 

 As of the Effective Date, each of the Releasing Parties other than the Debtors 

shall, and shall be deemed to have, expressly, absolutely, unconditionally, irrevocably, 

generally, individually, and collectively, released, acquitted, and discharged each of the 

Released Parties from any and all Causes of Action, including any Avoidance Actions or 

derivative Causes of Action asserted or assertable by or on behalf of a Debtor, the 

Reorganized Debtors, any Wind Down Debtor, or any of their Estates, and any Causes of 

Action asserted or assertable by or on behalf of the Holder of any Claim or Interest or other 

Entity, whether known or unknown, foreseen or unforeseen, asserted or unasserted, matured 

or unmatured, existing or hereafter arising, in law, equity, contract, tort, or otherwise that 

the Releasing Parties (whether individually or collectively) ever had, now have, or thereafter 

can, shall, or may have, based on or relating to, or in any manner arising from, in whole or 

in part:  (a) the Debtors, the Debtors’ in- or out-of-court restructuring efforts, the Marketing 

Process, intercompany transactions, the Chapter 11 Cases, the purchase, sale, or rescission 

of any security of the Debtors, any Sale, the formulation, preparation, dissemination, 

negotiation, or filing of the Sale Documents, the Plan Support Agreement, the Disclosure 

Statement, or the Plan, including the Plan Supplement; (b) any Restructuring Transaction, 

contract, instrument, release, or other agreement or document (including any legal opinion 

requested by any Entity regarding any transaction, contract, instrument, document, or other 

agreement contemplated by the Plan or the reliance by any Released Party on the Plan or 

the Confirmation Order in lieu of such legal opinion) created or entered into in connection 

with the Sales, the Plan Support Agreement, the Disclosure Statement, or the Plan, including 

the Plan Supplement; (c) the business or contractual arrangements between any Debtor and 

any Releasing Party, whether before or during the Debtors’ restructuring, or the 

restructuring of Claims and Interests before or during the Chapter 11 Cases; (d) the subject 

matter of, or the transactions or events giving rise to, any Claim or Interest that is affected 

by or classified in the Plan; (e) the filing of the Chapter 11 Cases, the pursuit of Confirmation, 

the pursuit of consummation of the Plan, the administration and implementation of the Plan, 

including any issuance or distribution of securities pursuant to the Plan, or the distribution 

of property under the Plan or any other related agreement; or (f) any other act or omission, 

transaction, agreement, event, or other occurrence taking place on or before the Effective 

Date arising from or relating to any of the foregoing, including, without limitation, the 

Prepetition Loan Documents, any Interests, and all matters relating thereto. 

Notwithstanding anything to the contrary in the foregoing, the releases set forth above 

shall not release, prejudice, limit, impact, or otherwise impair:  (a) to the extent that any 

Causes of Action against any Releasing Party are not released or discharged pursuant to the 

Plan, any rights of such Releasing Party to assert any and all counterclaims, crossclaims, 
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offsets, indemnities, claims for contribution, defenses, and similar claims in response to such 

Causes of Action; (b) any rights of the First Lien Agent or Second Lien Agent to (i) payment 

of fees, expenses, and indemnification obligations as against any money or property 

distributable to holders of Claims under the First Lien Credit Facility or the Second Lien 

Convertible Notes, respectively, including any rights to priority of payment and/or to 

exercise charging liens or (ii) seek compensation and/or reimbursement of fees and expenses 

in accordance with the terms of the Plan and Confirmation Order, as applicable; (c) any 

commercial Cause of Action arising in the ordinary course of business, such as accounts 

receivable and accounts payable on account of goods and services being performed; (d) any 

post-Effective Date obligations of any party or Entity under the Plan, any Restructuring 

Transaction, or any document, instrument, or agreement executed to implement the Plan 

(including those set forth in the Plan Supplement); (f) any obligations of any party or Entity 

under the Sale Documents; (g) any Cause of Action asserted or assertable by any Releasing 

Party against any non-Debtor party to any Retained Cause of Action; or (h) any Cause of 

Action against a Released Party determined in a Final Order to be arising out of actual fraud, 

gross negligence, or willful misconduct of such Released Party. 

Entry of the Confirmation Order shall constitute the Bankruptcy Court’s approval, 

pursuant to Bankruptcy Rule 9019, of the Third-Party Release, which includes by reference 

each of the related provisions and definitions contained herein, and, further, shall constitute 

the Bankruptcy Court’s finding that the Third-Party Release is:  (a) essential to the 

Confirmation of the Plan; (b) given in exchange for the good and valuable consideration and 

substantial contributions provided by the Released Parties; (c) a good faith settlement and 

compromise of the Causes of Action released by the Third-Party Release; (d) in the best 

interests of the Debtors and their Estates; (e) fair, equitable, and reasonable; (f) given and 

made after due notice and opportunity for hearing; (g) consensual; and (h) a bar to any of 

the Releasing Parties asserting any Claim or Cause of Action released pursuant to the Third-

Party Release. 

Each of the Releasing Parties expressly acknowledges that although ordinarily a 

general release may not extend to Claims or Causes of Action that the Releasing Party does 

not know or suspect to exist in its favor, which if known by it may have materially affected 

its settlement with the party released, they have carefully considered, and taken into account 

in determining to enter into the above releases described in this Plan, the possible existence 

of such unknown losses or Claims or Causes of Action. Without limiting the generality of the 

foregoing, each Releasing Party expressly waives and relinquishes any and all rights and 

benefits such party may have or conferred upon it under any federal, state, or local statute, 

rule, regulation, or principle of common law or equity that provides that a release does not 

extend to Claims or Causes of Action that the claimant does not know or suspect to exist in 

its favor at the time of providing the release or that may in any way limit the effect or scope 

of the releases with respect to released Claims or Causes of Action that such party did not 

know or suspect to exist in such party’s favor at the time of providing the release, which in 

each case if known by it may have materially affected its settlement with any Released Party, 

including, without limitation, California Civil Code § 1542, which provides: 

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS THAT THE 

CREDITOR OR RELEASING PARTY DOES NOT KNOW OR SUSPECT 
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TO EXIST IN HIS OR HER FAVOR AT THE TIME OF EXECUTING THE 

RELEASE AND THAT, IF KNOWN BY HIM OR HER, WOULD HAVE 

MATERIALLY AFFECTED HIS OR HER SETTLEMENT WITH THE 

DEBTOR OR RELEASED PARTY. 

 

Each of the Releasing Parties expressly acknowledges that the releases and covenants 

not to sue contained in the Plan are effective regardless of whether those released matters or 

released Claims or Causes of Action are presently known or unknown, suspected or 

unsuspected, or foreseen or unforeseen. 

 Exculpation  

To the fullest extent permitted by applicable law, no Exculpated Party will have or 

incur any liability to any person or Entity for, and each Exculpated Party is hereby released 

and exculpated from, any Cause of Action related to any act or omission in connection with, 

relating to, or arising out of, the Debtors’ restructuring efforts, the Chapter 11 Cases, 

preparation for the Chapter 11 Cases, the filing of the Chapter 11 Cases, formulation, 

preparation, dissemination, negotiation, filing, or termination of the Sale Documents, the 

Plan Support Agreement, the Disclosure Statement, or the Plan, including the Plan 

Supplement, or any Restructuring Transaction, contract, instrument, release, or other 

agreement or document (including providing any legal opinion requested by any Entity 

regarding any transaction, contract, instrument, document, or other agreement 

contemplated by the Plan or the reliance by any Exculpated Party on the Plan or the 

Confirmation Order in lieu of such legal opinion) created or entered into in connection with 

any of the foregoing, the Sales, the funding of the Plan, the occurrence of the Effective Date, 

the pursuit of Confirmation, the pursuit of consummation, the administration and 

implementation of the Plan, the issuance of securities pursuant to the Plan, the issuance of 

the New Common Stock, or the distribution of property under the Plan or any other related 

agreement, except for claims related to any act or omission that is determined in a Final 

Order to have constituted actual fraud, gross negligence, or willful misconduct, but in all 

respects such Persons will be entitled to reasonably rely upon the advice of counsel with 

respect to their duties and responsibilities pursuant to the Plan.  The foregoing shall not be 

deemed to release, affect, or limit any post-Effective Date rights or obligations of the 

Exculpated Parties under the Plan, any Restructuring Transaction, or any other document, 

instrument, or agreement executed to implement the Plan (including those set forth in the 

Plan Supplement). 

The Exculpated Parties have, and upon consummation of the Plan shall be deemed to 

have, participated in good faith and in compliance with the applicable laws with regard to 

the solicitation of, and distribution of consideration pursuant to, the Plan and, therefore, are 

not, and on account of such distributions shall not be, liable at any time for the violation of 

any applicable law, rule, or regulation governing the solicitation of acceptances or rejections 

of the Plan or such distributions made pursuant to the Plan. 

The exculpation will be in addition to, and not in limitation of, all other releases, 

indemnities, exculpations, and any other applicable law or rules protecting such Exculpated 

Parties from liability. 
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 Discharge; Injunction  

This Discharge and Injunction shall become effective only in the event that a 

Reorganization, as defined in the Plan, occurs. 

 

 Pursuant to section 1141(d) of the Bankruptcy Code, and except as otherwise 

specifically provided in the Plan, the Confirmation Order, or in any contract, instrument, or 

other agreement or document created pursuant to the Plan, the distributions, rights, and 

treatment that are provided in the Plan shall discharge, effective as of the Effective Date, 

Claims, Interests, and Causes of Action of any nature whatsoever, including any interest 

accrued on Claims or Interests from and after the Petition Date, whether known or 

unknown, against, liabilities of, Liens on, obligations of, rights against, and Interests in, the 

Debtors or any of their assets or properties, regardless of whether any property shall have 

been distributed or retained pursuant to the Plan on account of such Claims and Interests, 

including demands, liabilities, and Causes of Action that arose before the Effective Date, any 

liability (including withdrawal liability) to the extent such Claims or Interests relate to 

services performed by employees of the Debtors before the Effective Date and that arise from 

a termination of employment, any contingent or non-contingent liability on account of 

representations or warranties issued on or before the Effective Date, and all debts of the kind 

specified in section 502(g), 502(h), or 502(i) of the Bankruptcy Code, in each case whether or 

not:  (a) a Proof of Claim based upon such debt or right is Filed or deemed Filed pursuant 

to section 501 of the Bankruptcy Code; (b) a Claim or Interest based upon such debt, right, 

or Interest is Allowed pursuant to section 502 of the Bankruptcy Code; or (c) the Holder of 

such a Claim or Interest has accepted the Plan.  Any default or “event of default” by the 

Debtors or their Affiliates with respect to any Claim or Interest on account of the Filing of 

the Chapter 11 Cases shall be deemed cured (and no longer continuing).  The Confirmation 

Order shall be a judicial determination of the discharge of all Claims and Interests subject 

to the Effective Date occurring. 

 

Except as otherwise expressly provided in the Plan or for obligations issued or 

required to be paid pursuant to the Plan or the Confirmation Order, all Entities that have 

held, hold, or may hold claims or interests that have been released pursuant to the Plan 

provisions setting forth the releases granted by the Debtors or the Releasing Parties, or 

discharged pursuant to the Plan, or are subject to exculpation pursuant to the article of the 

Plan which provides for the exculpation of the Exculpated Parties, shall be permanently 

enjoined, from and after the Effective Date, from taking any of the following actions against, 

as applicable, the Debtors, the Reorganized Debtors, the Wind Down Debtors, the 

Exculpated Parties, or the Released Parties or the Distribution Trust:  (a) commencing or 

continuing in any manner any action or other proceeding of any kind on account of or in 

connection with or with respect to any such Claims or Interests; (b) enforcing, attaching, 

collecting, or recovering by any manner or means any judgment, award, decree, or order 

against such Entities on account of or in connection with or with respect to any such Claims 

or Interests; (c) creating, perfecting, or enforcing any lien or encumbrance of any kind 

against such Entities or the property or the Estates of such Entities on account of or in 

connection with or with respect to any such claims or interests; (d) asserting any right of 

setoff, subrogation, or recoupment of any kind against any obligation due from such Entities 

or against the property of such Entities on account of or in connection with or with respect 
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to any such Claims or Interests unless such Entity has, on or before the Effective Date, 

asserted such setoff right in a document filed with the Bankruptcy Court (i.e., a timely filed 

motion or proof of claim) explicitly preserving such setoff, and notwithstanding an indication 

of a Claim or Interest or otherwise that such Entity asserts, has, or intends to preserve any 

right of setoff pursuant to applicable law or otherwise; and (e) commencing or continuing in 

any manner any action or other proceeding of any kind on account of or in connection with 

or with respect to any such claims or interests released or settled pursuant to the Plan. 

 

Non-Discharge of the Debtors; Injunction 

 

This Non-Discharge and Injunction shall become effective only in the event that a Plan 

Support Agreement Termination, as defined in the Plan, occurs. 

 

In accordance with section 1141(d)(3) of the Bankruptcy Code, the Plan does not 

discharge the Debtors.  Section 1141(c) nevertheless provides, among other things, that the 

property dealt with by the Plan is free and clear of all Claims and Interests against the 

Debtors.  As such, no Entity holding a Claim or Interest may receive any payment from, or 

seek recourse against, any assets that are to be distributed under the Plan other than assets 

required to be distributed to that Entity under the Plan.  All parties are precluded from 

asserting against any property to be distributed under the Plan any Claims, rights, Causes 

of Action, liabilities, or Interests based upon any act, omission, transaction, or other activity 

that occurred before the Effective Date except as expressly provided in the Plan or the 

Confirmation Order. 

 

Except as otherwise expressly provided for in the Plan or Confirmation Order or for 

obligations issued or required to be paid pursuant to the Plan or Confirmation Order, all 

Entities are permanently enjoined, on and after the Effective Date, on account of or in 

connection with any Claim or Interest or Cause of Action, from: 

 

a. commencing or continuing in any manner any action or other 

proceeding of any kind against any of the Debtors, the Wind 

Down Debtors, their Estates, or the Distribution Trustee; 

b. enforcing, attaching, collecting or recovering by any manner or 

means any judgment, award, decree or order against any of the 

Debtors, the Wind Down Debtors, their Estates, or the 

Distribution Trustee; 

c. creating, perfecting or enforcing any encumbrance of any kind 

against any of the Debtors, the Wind Down Debtors, their 

Estates, or the Distribution Trustee; 

d. asserting any right of setoff or subrogation of any kind against 

any obligation due from any of the Debtors, the Wind Down 

Debtors, their Estates, or the Distribution Trustee, except to the 

extent a right to setoff or subrogation is asserted with respect to 
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a timely filed proof of Claim or motion filed before the Effective 

Date; or 

e. commencing or continuing in any manner any action or other 

proceeding of any kind in respect of any Claim or Interest or 

Cause of Action released under this Article IX. 

Such injunction shall extend to any successors and assigns of the Debtors, the Wind 

Down Debtors, their Estates, or the Distribution Trustee and their respective assets and 

properties.  Any Entity injured by any willful violation of such injunction may seek actual 

damages and, in appropriate circumstances, may seek punitive damages from the willful 

violator. 

 

Unless otherwise provided herein, any injunction or stay arising under or entered 

during the Chapter 11 Cases under section 105 or 362 of the Bankruptcy Code or otherwise 

that is in existence on the Confirmation Date shall remain in full force and effect until the 

Chapter 11 Cases are closed. 

 

Setoffs 

 

Except as otherwise expressly provided for in the Plan, pursuant to the Bankruptcy Code 

(including section 553 of the Bankruptcy Code), applicable non-bankruptcy law or as may be 

agreed to by the Holder of a Claim or an Interest, each Debtor, the Reorganized Debtors, each 

Wind Down Debtor, or the Distribution Trustee (as applicable) may set off against any Allowed 

Claim or Allowed Interest and the distributions to be made pursuant to the Plan on account of such 

Allowed Claim or Allowed Interest (before any distribution is made on account of such Allowed 

Claim or Allowed Interest), any claims, rights and Causes of Action of any nature that such Debtor, 

the Reorganized Debtors, each Wind Down Debtor, or the Distribution Trustee, as applicable, may 

hold against the Holder of such Allowed Claim or Allowed Interest, to the extent such claims, 

rights or Causes of Action against such Holder have not been otherwise compromised or settled 

on or prior to the Effective Date (whether pursuant to the Plan or otherwise); provided, however, 

that neither the failure to effect such a setoff nor the allowance of any Claim or Interest pursuant 

to the Plan shall constitute a waiver or release by such Debtor, the Reorganized Debtors, each 

Wind Down Debtor, or the Distribution Trustee of any such claims, rights and Causes of Action 

that such Debtor, the Reorganized Debtors, each Wind Down Debtor, or the Distribution Trustee 

may possess against such Holder.  In no event shall any Holder of Claims or Interests be entitled 

to set off any Claim or Interest against any claim, right or Cause of Action of the applicable Debtor, 

the Reorganized Debtors, each Wind Down Debtor, or the Distribution Trustee unless such Holder 

has timely Filed a motion or proof of claim with the Bankruptcy Court requesting the authority to 

perform such setoff on or before the Confirmation Date. 

 

The Plan also contains other related provisions that may affect your rights against the 

Debtors. 

 

YOU ARE ADVISED TO CAREFULLY REVIEW AND CONSIDER THE PLAN, 

INCLUDING THE DISCHARGE, INJUNCTION, RELEASE, AND EXCULPATION 

PROVISIONS, AS YOUR RIGHTS MAY BE AFFECTED. 
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Dated: January 25, 2024 

 Wilmington, Delaware  

Respectfully submitted, 

YOUNG CONAWAY STARGATT &  

TAYLOR, LLP 

 

/s/ Andrew L. Magaziner  

Pauline K. Morgan (No. 3650) 

Andrew L. Magaziner (No. 5426) 

Shella Borovinskaya (No. 6758) 

Rodney Square 

1000 North King Street 

Wilmington, Delaware 19801 

Telephone: (302) 571-6600 

Facsimile: (302) 571-1253 
Email:  pmorgan@ycst.com 

amagaziner@ycst.com 

sborovinskaya@ycst.com 

 

 - and -  

 

PAUL, WEISS, RIFKIND,  

WHARTON & GARRISON LLP 

Paul M. Basta (admitted pro hac vice) 

Robert A. Britton (admitted pro hac vice) 

Michael J. Colarossi (admitted pro hac vice) 

1285 Avenue of the Americas 

New York, New York 10019 

Tel:  (212) 373-3000 

Fax:  (212) 757-3990 

Email:  pbasta@paulweiss.com 

rbritton@paulweiss.com 

mcolarossi@paulweiss.com 

 

Counsel to the Debtors and  

Debtors in Possession 

 

 

If you have questions about this Notice, please contact: 

KCC 

Telephone: (888) 251-3076 (Toll Free U.S. & Canada) or +1 (310) 751-2617 (Non-U.S. & 

Canada Parties) 

Website: https://www.kccllc.net/proterra 
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